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PRELIMINARY STATEMENT
This Article 78 petition is brought on behalf of -

an incarcerated person at

Correctional Facility, to challenge the Parole Board's denial of parole on April 26, 2017.
We submit that the Board concluded, in violation of lawful procedure, without explanation,

and contrary to the record, that -

is the same young man who committed his admittedly

serious offenses, including second degree murder, over twenty-seven years ago. The Board failed
to consider required factors to evaluate Mr. -

lengthy rehabilitation, violating both the

governing Executive Law and the agency's own regulations. The Board's boilerplate denial of
parole demonstrates that the Board's denial was reflexive-essentially automatic-and grounded
in an assumption that once a criminal, always a criminal. The record does not support the Board's
decision. The decision was based on the nature ofMr. ~

rime, nearly three decades ago, and

not on the application of the legal standards and factors that govern parole decision-making. The
Board was required to-but failed to-look at what Mr. -

has done during the nearly three

decades since his offense.
The Board's decision was arbitrary and capricious because it was contradicted by Mr.
-

record of consistent acceptance of responsibility and expression of remorse; successful

completion of extensive institutional programming; a long clean disciplinary history; support from
correctional staff; concrete release plans; overlapping support from family, friends, and potential
employers; an excellent COMPAS report; and his aging out of crime. Thus, we submit that Mr.
-

should be granted a de nova hearing.

Venue is proper

in -

VENUE

County. Article 78 petitions may be filed in "any county

within the judicial district where the respondent made the determination complained of." N.Y.
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C.P.L.R. § 506(b) and § 7804(b); see also International Summit Equities Corp. vs. Van Schoor,
560 N. Y.S.2d 811, 812 (2d Dep 't 1990) (noting that venue is preferable in the specific county "in
which the matter sought to be reviewed originated"). The Parole Board conducted the April 25,
. See Ex. 1, at J,

20 I 7 hearing via video conference from

lines 12-13. Thus, this action is properly commenced in -

County.

PROCEDURAL HISTORY
Respondent Parole Board denied petitioner -

parole on April 26, 2017, after a

hearing conducted via video conference the prior day. See Ex. 1, at 1, line 15; Ex. 2. After Mr.

lllllllllflled a timely administrative appeal, the Parole Board Appeals Unit affirmed the Board's
denial of parole on August 4, 2017. See Ex. 3, 2017 Administrative Appeal Decision Notice and
Decision, at 1. Mr. •

has exhausted his administrative remedies and this matter is ripe for the

instant Article 78 proceeding. Mr. -

petition is properly filed within the applicable four

month statute of limitations. See N.Y. C.P.L.R. § 217(1).

STATEMENT OF THE FACTS
-

began his incarceration over twenty-seven years ago, in 1990. Mr.•

was first

arrested in 1988, at nineteen, when he intervened in a physical dispute between a female friend
and a male friend by assaulting the male friend. See Ex. l, at 12, Lines 10-25. In 1990, at twentyone, Mr. -

drove by a corner store in the-

and attempted to shoot a rival drug dealer sitting

outside. Id., at 2, lines 24-25 and at 3, lines l-6. Mr. llllmissed his intended target. One of bis
bullets entered the store and instead killed

4, lines 7-18. Mr. -

. Id., at

turned himself in hours after learning he had killed an innocent bystander.

Id, at 4, Jines 19-20. In 1991, while still detained at
prison contraband for having razor blades in his cell.
2
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Guilty Plea and Sentence
Mr~

accepted responsibility for his conduct and pleaded guilty to all three charges:

second degree murder, second degree assault, and first degree prison contraband. See generally
N.Y. Penal Law§§ 125.25, 120.05, and 205.25 (detailing offenses). The DA's Office agreed to a
sentence of fifteen years to life, the lowest minimum possible for an indeterminate life sentence.

See generally N.Y. Penal Law§ 70.00(3)(a)(i) (defining the minimum range for an indeterminate
felony sentence as fifteen to twenty-five years). The
the sentencing.

111111 family attended the plea hearing and

In November 1991, the Court imposed the sentence of fifteen years to life,

observing that:

It is important for us to remember the values we lived by and the dreams and hopes
which give meaning to our lives. Whether or not our penal system can have any
positive effect upon you, · will depend, of course, solely upon your own
intent. You will have much time to reflect upon your deed and the fateful
consequences of those deeds if you choose to do so. You will also have
opportunities whi1e in prison to reflect upon the course of your life and whether you
will try in some measure to compensate for what you have taken. Ex. 4, Judge's
Imposition of Sentence from the 1991 Sentencing Minutes, at 3-4, tines 15w2. 1
Mr. •

entered Department of Corrections and Community Supervision ("DOCCS")

custody on December 16, 1991.

Parole History
In June 2005, after completing the <;Jeterminate portion of his sentence, Mr. •

became

eligible for parole. He was denied parole in 2005 and 2007. In 2009, however, the Parole Board
approved Mr. wrote a letter to the -

for release. Soon after, an unknown individual incarcerated with Mr. •
District Attorney's Office. See Ex. 5, 2009 Letter from District Attorney,

1 All documents in Exhibits 4 throut
13 were provided to the Parole Board prior to the hearing, either as part of the
DOCCS parole file or as part of Mr
parole packet submission.

3
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at 3.

Subsequently, the DA's Office wrote a letter opposing Mr. -

release, as did two

members ofthe - -amily. See id., at 1-2; Ex. 6, 2009 Letters from llll Family. The Parole
release date and ultimately rescinded his parole.

Board then temporarily suspended Mr. -

Mr. -

rescission appeals were denied.

Mr. -

2011 parole hearing was delayed until the resolution of his rescission appeals. Mr.

lllll!lwas then denied parole in 2012, 2013, and 2015, before his most recent denial in 2017.
After a grant of parole, a rescission, and six parole denials, Mr. eighth year of a fifteen-to-life sentence. Mr. -

is serving his twenty-

has lived an entire second life in prison: he was

twenty-one at the time of his offense, and is now forty-nine. In accordance with the sentencing
Court's admonishment, he has been reflective and productive during his nearly three decades of
incarceration.

Remorse and Acceptance of Responsibility
Mr. •

has continually reflected on his actions.

He has consistently taken full

responsibility for his past conduct and feels deep remorse for the irreparable harm he caused. See
Ex. 7, Personal Statement, at 2 ("what I did was repulsive, reprehensible, and very irresponsible.
It is something that will shadow me for the rest of my life .... Over the last two decades I have
reflected on the horrific events that led me to my incarceration. I often thought of the .innocent life
I took and the others that I destroyed, I am ashamed and disgusted for being so ignorant, cowardly,
and immature, to know that I was involved in such a senseless act. However, this attitude does not
erase the fact that a life was lost ... "); Ex. 8, Excerpts from Prior Parole Hearings at 1, lin~s SRI I
("I understand my crime was horrendous, but there's not a day that doesn't go by that I don't regret
my shortsightedness, as I've written in the personal statement that I wrote/'), at 2, lines l 7R23
(reflecting on his crime: ..I am disgusted by that. I'm ashamed by that. It's something I will never
4
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forget. It's going to beat me for the rest of my life. It's going to beat me because, you know, here
it is, I took somebody's life and there is no amount oftime that I can do ... There's no amount of
time I can possibly do that's going to compensate for a life."), and at 3, lines 1-21 ("What I'd like
to say is, I do apologize for my undeveloped mentality. There is not any words that can fill their
[the family's] void, because I took the life of a brother, a son .... I understand the nature of my
crime will never change, but I have changed.... I know there is no reasonable amount of time that
can compensate for the senseless and cowardly act that I committed. If given the opportunity I

will work my whole life, so that in some way I can atone, in some measure, for the life I took. Not
only did I destroy Mr. -

family and cause them pain and suffering, but I also hurt the

community, and I hurt my family."); Ex. l, at 10, lines 7-13 (reflecting on the sentencing hearing:
"What's important is that I didn't get to apologize to the ~

amily, like they deserved. I don't

think 'I'm sorry' was enough. 'I'm sorry' or 'I'm remorseful' those words aren't even big enough
to show my empathy for the pain and suffering I caused them.").

Training and Voluntary Programs

Mr . •

has dedicated himself to rehabilitation while in prison. He has completed all

mandatory programming, including Aggression Replacement Therapy ("ART''), a violence
retraining program, Phases I, 11, and Ill, and vocational programming, as the Parole Board has
consistently acknowledged.

Moreover, he has also taken advantage of extensive voluntary

programming, education, and work opportunities. He not only completed "Road to Redemption,"
a twelve-week victim awareness program in 2008, but then facilitated the program for six years to
help other participants better understand the far-reaching impact of their offenses. In that program,
every week covers a new crime, with the facilitators sharing their experiences and leading the
discussion to get participants to understand the impact of their crime on both the victim and also

s
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co-victims. See Ex. 9, Programming and Training Certificates, at 6, 10. Mr. llllalso participated
in "Breaking Barriers," an optional weekly course that took place over four months and taught
participants how to more productively approach problems. See id., at 11.
Mr. •

has completed .numerous voluntary education courses. See, e.g., id., at 7, 14-16

(certificates for Bible Study and AIDS Counseling and Education Certificates). Mr. lllllll!lhas
served as an usher and worship leader for the Church Behind the Wall. At his prior facility he
worked with families in the visiting room and was singled out for recognition by Hispanics United
for Progress. Id., at 5. Since 2012, he has worked as an asbestos removal employee, licensed by
the State of New York. Id., at 3-4. These are only a few of the myriad programs Mr .•
in while incarcerated. See generally id., at 1-41. Mr. -

engaged

considerable program participation

demonstrates his commitment to rehabilitation.
While incarcerated, Mr . •

has received only one serious Tier III infraction--over

eighteen years ago-for a physical altercation with another incarcerated person who had just
slashed his friend. Mr .•

has had no disciplinary tickets since 2006, when he received one for

smoking cigarettes, a notably steady trend even after his parole was rescinded in 2009.

Support from Prison Officials
Mr. -

Parole Packet contained numerous letters of support: Notably, he received a

letter of support from
-

, the former Parole Board chair, stating: "As you know Mr.

has been in prison many more than his minimum 15 years and was granted an open date. He

is an entirely different person than the -

of approximately 25 years ago. I'm totally

convinced he will never place another indivMual in any type of jeopardy. I'm humbly requesting
you give him an opportunity to be released on Parole." See Ex. 10, Support Letters from
Corrections Officers and Staff, at 2.
6

B of 27

FUSL000024
RECEIVED NYSCEF: 12/01/2017

NYSCEF DOC. NO. l

In addition, seven corrections officers have supported Mr. -

parole, several multiple

times.2 See id, at 6 ("This is now the third time I have wrote to the parole board in regards to
.-

without a doubt, is one of the best inmate [sic] I've

had to supervise in my over 8 years with the depart!llent. ... -

makes a remarkable

candidate for parole release."), at 9 ("It is due to my 25 years of experience as a Correctional
Officer within D.0.C.S. that I strongly believe that I can make a great assessment ofit is for these reasons, I believe that Mr.•

and

is a good candidate for Parole, who will be a model

citizen and one who will be an asset."), and at 13 ("I had never seen or had an inmate so
emotionally regretful for something they had done .... It is because

strong work

ethic, his personal conduct, and respectful attitude, along with his remorse and understanding of
the prices one must pay for his past, that l, C.0-

would like to recommend that -

be granted parole."). Mr. lllllllalso received support letters from his work
supervisors, including from

, now the DOCCS statewide superintendent for the

Asbestos Abatement Industry Program, -

, the Otisville asbestos supervisor, -

11111, a senior instructor in the Asbestos Abatement Industry Program, and
-

the

Industry Superintendent. See id., at 3, 4, 1, and IS.

Reentry Plan

Mr.•

presented the Board with a concrete reentry plan. See Ex. 11. Mrlla has stayed

close with his immediate relatives through visits, phone calls, and letters. Mr. -

2

brother died

Officer
has written three times, and Officertwo. In addition to the six letters in Exhibit 11, Mr.
~
eviously received and submitted a seventh letter from C.O. for his 2011 heal'ing. Mr.•
was at the
facility from March 2004 to November 2014, when he transferred to
. At his April 2015 parole
hearing he had only been at the facility for five months. Following the highly publicized June 20lS Clinton
Correctional Facility Escape,
implemented a policy of re-assigning incarcerated persons to new housing
units every two years, curtailing their ability to establish meaningful relationships with their unit officers.

7
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from HIV in 1992 and his father died in December 2014. Mr. -

mother lives in the _

and her address was previously approved for release. See Ex. l, at 6-7, lines 22-5. Mr. mother, oldest sister and brother-in-law, their three children, their three grandchildren and his
middle sister and brother-in-law, along with their child, all live in the -

and are ready to

support and facilitate his reentry into a stable and productive life outside of prison. See, e.g., Ex.
12, Support Letters from Family and Community, at 5-6, 8-12, 14-20, 24-26, 29, 33-35, 39.
Mr. -

also presented the Board with three job assurance letters, including one from
, his asbestos instructor. A second was from a childhood friend,

She operates a Housing Fund Development Corporation building in the -

a job within her building.

The final job assurance letter is from

family friend who runs an asbestos removal contracting business, work-

· and has offered
,a
is licensed to do.

See Ex. 1, at 7, lines 6-22; Ex. 10, at l; Ex. 12, at I;
COMPAS Report
Finally, DOCCS' own risk assessment tool, the Correctional Offender Management
Profiling for Alternative Sanctions ("COMPAS") report, concluded that Mr. -

presented a v~ry

low risk of engaging in violence or reoffending. The COMP AS report evaluates an individual in
various categories on a scale where" l" is the lowest and "l O" is the highest. See generally Cassidy

v. New York State Bd. of Parole, 35 N.Y.S.3d 132, 134 (2d Dept. 2016). Over the last twentyseven years, Mr. -

has used what he has learned from mentorship, programming, education,

and hard work to grow into a thoughtful and insightful man. The COMPAS report concluded that
Mr. -

had a score of "l ," the lowest possible, in ten of twelve categories, notably risk of

criminal involvement, arrest, and absconding. See Ex. 13, 2017 COMPAS Risk Assessment, at 1.
In the remaining two categories, "Risk of Felony Violence" and "History of Violence," he received

8
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a "2 - Low" and "3 - Low" respectively. See id. The COMPAS report's ultimate recommendation
is a supervision status of "4," the lowest level of supervision-a strong indication that Mr.•

is

ready to be reintegrated into society with minimal risk of reoffending and minimal risk to society's
welfare. See id., at 2; see generally Ciaprazi v. Evans, 41 N.Y.S.3d 718 (Dutchess Cty. Sup. Ct.
2016) (discussing supervision status 4). Mr. •

also has no mental health issues, as the Board

observed during the hearing. See Ex. 1, at 8, lines 11-13 ("You are a mental health level 6, which
indicates you have no need for intervention from a mental health standpoint.").
Parole Denial
Despite Mr. -

record, the Board's decision denying him parole was short and

conclusory. It merely contained facts of the offense and stock language claiming consideration of
statutory factors. The Board first listed the statutory standards: reasonable probability that the
incarcerated person would not Jive and remain at liberty without again violating that Jaw; release
of the incarcerated person would be incompatible with the welfare of society; and release of the
incarcerated person would so deprecate the seriousness of the crime as to undermine respect for
law. See Ex. 2, at 1, lines 11-16. The Board then stated "[r]equired statutory factors have been
considered, together with your institutional adjustment; including discipline and program
participation, your risk and needs assessment, and your needs for successful re-entry into the
community." Id. at 1, lines 17-21. The Board did not discuss Mr. -

extensive record of prison

rehabilitation, nor the favorable COMPAS report supporting the low threat posed by his release.
Instead, the Board found "more compelling" .that Mr.•
who happened to be a

had killed an innocent bystander

during a drive-by shooting. Id. at 1-2, lines 22-5.

The

Board noted that "[t]he conviction is evident [sic] of your disregard for life, and law, and public
safety," stating what will always be the uncontended reality of any crime that results in the loss of

9
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life. Id. at 2, lines 9-11. The Board detailed Mr. -

pre-incarceration offenses, and then denied

parole. Id. at 2-3, lines 12-7.

ARGUMENT
I.

THE PAROLE BOARD'S DECISION WAS MADE IN VIOLATION OF LAWFUL
PROCEDURE BECAUSE IT FAILED TO FOLLOW BOTH ITS STATUTORY
OBLIGATIONS AND ITS OWN REGULATIONS

By statute, the Parole Board must consider certain factors during its parole determinations.
See N.Y. Exec Law§ 259-c(4) (requiring the Board to incorporate risk and needs principles in its
procedures) and § 259-i(2)(c)(A) (requiring the Board to incorporate eight additional factors in its
procedures). The Parole Board's current regulatjons require the Board to consider the DOCCS

Risk and Needs Assessment-the COMPAS report-and the eight statutory factors in making
parole decisions. See 9 N.Y.C.R.R. §.8002.2(a).

In Mr. -

case, the Board was required to consider his (1) COMPAS report; (2)

institutional record; (3) release plans; (4) crime victim statements; (5) offense's seriousness; and

(6) prior criminal record. See N.Y. Exec. Law§§ 259-c(4) and 259-i(2)(c)(A)(i)-(ii), (v), and (vii-

viii) (because Mr. .

has not been temporarily released, is a citizen, and was not convicted of a

drug crime,§§ 259-i(2)(c)(A)(iii), (iv), and (vi) are inapplicable); 9 N.Y.C.R.R. §§ 8002.2(a) and
(d)(l)-(2), (5), and (7)-(8) (mirroring statutory requirements); see also Memorandum from Andrea
W. Evans, Chairwoman, to Members of the Board of Parole, "Recent Amendment of Executive
Law§ 259-c(4)," Oct. 5, 2011 (enumerati~g the same statutory requirements and mandating that

commissioners are to consider them "in all cases").

10
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Here the Parole Board not only failed to consider all required factors, it even neglected to
discuss all the required factors with Mr .•

during his hearing. 3 Thus, the Parole Board's failure

to fulfill its statutory obligations constitutes a violation of lawful procedure, and the basis for a de

novo hearing. See N.Y. C.P.L.R. § 7803(3) (permitting relief if "a determination was made in
violation of lawful procedure").
A.

THE BOARD FAILED TO EXPLAIN WHY IT COMPLETELY DISREGARDED MR.

-

COMPASSCORES

The Board is required to evaluate an individual's rehabilitation and likelihood of successful
re-entry. See N.Y. Exec. Law § 259~c(4) "[Board] procedures shall incorporate risk and needs
principles to measure the rehabilitation of persons appearing before the board, the likelihood of
success of such persons upon release, and assist members of the state board of parole in
determining which inmates may be released to parole supervision.''). As mentioned above, the
Board's assessment tool, the COMPAS report, evaluates an individual in various categories on a
scale where "I" is the lowest and "IO" is the highest.
Mr. -

received a score of "l," the lowest possible score, in ten of the twelve categories

on his 2017 COMPAS report, notably his risk of criminal involvement, arrest, and absconding.
See Ex. 13, at l. In the remaining two categories, "Risk of Felony Violence" and "History of
Violence," he received a "2 - Low" and "3 -Low" respectively. See id.. Importantly, "History of
Violence" is not a forward-looking prediction; it is backwards-looking, based on the nature of the

Additionally, under the Parole Board's new regulations, which were proposed in September 2016, but not adopted
until September 2017, the Board must do more than consider these factors in its decision. It must also discuss these
factors with the candidate for parole during the hearing. See 9 N.Y.C.R.R. § 8002.l(c) ("The panel conducting the
parole release interview shall discuss with the inmate each applicable factor set forth in section 8002.2 of this Part'').
While these regulations were not finalized until this past September, they were known at the time of Mr. April hearing and arguably should be applicable.
3

11
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underlying offense. Overall, the COMPAS report recommended a "4", the lowest possible level
of supervision for Mr .•

upon release. See id., at 2.

The Board noted Mr. -

low COMPAS scores with approval during the hearing,

stating: "Your COMPAS is low, overall, with no exceptions. Low or unlikely in its proper
categories." See Ex. l, at 9, lines 5-7. And the Board acknowledged Mr. -

"low risk

COMPAS" in its decision. See Ex. 2, at 2, line 24. Yet, the Board failed to provide any justification
for why it completely discounted Mr. -

uniformly low COMPAS report. While Mr. -

low COMP AS scores alone do not entitle him to release, the Board must do more than make
passing reference to such a positive COMP AS report in its decision.
Board decisions that dramatically depart from a candidate's COMP AS scores should be
viewed skeptically. See, e.g., Rossakis v. New York State Board of Parole, 41 N. Y.S.3d 490, 495
( I st Dep 't 2016) (characterizing as "unsupported" the Board's assertions contradicting petitioner's
COMPAS score, and affirming granting of de nova hearing); Stokes v. Stanford, 2014 N.Y. Slip
Op. 50899(U), at *2 (Albany Cty. Sup. Ct. June 9, 2014) (granting de novo hearing after noting
that "petitioner's COMPAS report found him at low risks in all categories it considered ....
Although the determination parrots the applicable statutory language, the Board does not even

attempt to explain the disconnect between its conclusion and petitioner's rehabilitation efforts and
his low risk scores.") (emphasis added).
Here, without providing any detailed explanation, the Parole Board simply cited general
concerns about "public safety" in its decision denying parole. See Ex. 2, at 3, line 5. This
conclusion flies in the face of the COMPAS evaluation, which is specifically intended to evaluate
a candidate's potential risk to public safety, in categories like "Risk of Felony Violence," "Arrest

12
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Risk," "Abscond Risk," "Criminal Involvement," "ReEntry Substance Abuse/' and "Negative
Social Cognitions." Mr . •
At the time of Mr. -

scored "low" or "unlikely" in all these categories.
hearing April 2017, the Board had also proposed amending its

regulations with the stated purpose to "clearly establish what the Board must consider when
conducting an interview and rendering a decision." See XXXVl11 N.Y. Reg. 7 (Sept. 28, 2016).
The final amendment, adopted on September 27, 2017, now requires that "[i]f a Board
detennination, denying release, departs from the Department Risk and Needs Assessment's scores,

the Board shall specify any scale within the Department Risk and Needs Assessment from which
it departed and provide an individualized reason for such departure."

9 N.Y.C.R.R. § 8002.2(a)

(emphasis added); see also XXXIX N.Y. Reg. 1-3 (Sept. 27, 2017).

While Mr. -

low COMP AS scores do not entitle him to release under the Board's new

regulation, they do entitle him to specific explanations as to why the Board chose to ignore every
one of his scores in denying his release. The Board did not specify the scdres it departed from and
did not provide individualized reasons for each departure. See 9 N.Y.C.R.R. § 8002.Z(a). 4
Courts have recognized the importance of the COMPAS report in making parole decisions.
After the Board began using the COMPAS report in 2012, both the Second and Third Departments
have granted numerous de novo hearings for petitioners who did not benefit from the proper use

of the assessment tool. See, e.g., Ramirez v. Evans, 987 N.Y.S.2d 415, 416 (2d Dep't 2014)
(requiring the Board to utilize COMPAS, "which was not yet in use at the time of the petitioner's

~ In explaining the proposed regulations to Board Members in 2016, Chair Tina Stanford noted that when it comes to
explaining deviations from COMJ>AS in decisions, Board Members "have to do that anyway." NEW YORK STATE
PUBLIC SAFETY, NYS PAROLE BOARD MEETING AUGUST 2016, 19:40-21:40
(bttps;//www.youtube.com/watch?v=E~BDHO). Given DOCCS' proposed regulations, the Chair's guidanc~,
and the Board's determination that Mr. risk assessment scores were "low or unlikely in [the] proper
categories," the Board's failure to explain its departure from the COMPAS scores reveals the arbitrariness of its
decision: See Ex. l, at 9, lines 5-7.
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parole hearing" at the de novo hearing); Kennedy v. New York State Bd. of Parole, 985 N.Y.S.2d
886, 886 (2d Dep't 2014) (granting a de novo hearing because "the Board had not yet begun to
utilize the COMPAS assessment tool at the time of the petitioner's parole hearing"); Symes v. New

York State Bd. of Parole, 985 N.Y.S.2d 895 (2d Dep't 2014) (same); Melendez v. Evans, 974
N.Y.S.2d 294~ 295 (3d Dep't 2013) (granting a de novo hearing because the Board "improperly
failed to utilize a 'COMPAS re-entry risk assessment' instrument"); Garfield v. Evans, 968
N.Y.S.2d 262 (3d Dep't 2013) (same). Like the petitioners in these cases, Mr. -

Mr.-

should be

entitled to proper consideration of his COMPAS report.
The Board's parole denial contradicted

uniformly low COMPAS report. Board

determinations unsupported by a COMPAS ~epo1t should be set aside in favor of a de novo hearing.

See Rossakis, supra. Additionally, because tl1e Board has now clarified how it is supposed to the
use the COMP AS report in its decisions, the Board should properly evaluate Mr. -

COMPAS

report at a de novo hearing. See 9 N.Y.C.R.R. § 8002.2(a).

B.

THE BOARD FAILED TO DISCUSS MR. EXEMPLARY INSTITUTIONAL
RECORD DURING THE HEARING AND APPEARS NOT TO HA VE GIVEN IT
APPROPRIATE CONSrDERATION

The Board is required to consider '"the institutional record including program goals and
accomplishments, academic achievements, vocational education, training or work assignments,
therapy and interactions with staff and inmates." N.Y. Exec. Law 259-i(2)(c)(A)(i); see also 9
N.Y.C.R.R. § 8002.2(d)(l) (listing the same considerations).
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The Board did not ask Mr.•

a single question about his institutional record. 5 Mr.•

was incarcerated when he was twenty-one. He is now forty-nine. He has spent the majority of his
life, more than twenty-seven years, in prison. Yet the Board failed to review with Mr .•

what

he had done during nearly tl).ree decades of incarceration. The Board did not ask what jobs Mr.
-

has held.

If they had, they would have heard about the mandatory and voluntary

programming Mr. -

had completed, and his work and licensing in DOCCS' Asbestos

Abatement Industry Program. See Ex. 9.
The Board did not ask about Mr. I l ls interactions with staff. If they had, they would
have heard about his support letters from corrections officers, staff, and the former Parole Board
chairman,

. See Ex. 10. The Board d'id not ask about Mr. -

disciplinary

history while incarcerated. If they had, they would have heard that his last disciplinary infraction
was over a decade ago, in 2006-for smoking cigarettes.
Instead of discussing Mr. -

strong institutional record, the Board spent the majority

of the hearing discussing the offense Mr. .

committed in 1990. The Board failed to consider

the sentencing Court's encouragement to Mr.•

to make the most of his time while incarcerated,

which was a clear indication that the Court saw the possibility of his successful rehabilitation. By
imposing the lowest possible minimum sentence, the Court endorsed the possibility of parole after
fifteen years, if Mr. -

was successfully rehabilitated. See Ex. 4, at 3-4, lines 15-2.

Thus, the Board failed to follow the statute and its own regulations by neglecting to even
discuss Mr. -

clean record over several decades.

s Under the regulations proposed but not yet adopted at the time of the hearing, the Board was not only to consider
the statutory factors in its decision; it was also to discuss them with the candidate for parole during the hearing. See
9 N.Y.C.R.R. § 8002.l(c) ("The panel conducting the parole release interview shall discuss with the inmate each
applicable factor set forth in section 8002.2 of this Part").
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THE BOARD FAILED TO EXPLAIN ITS CONCLUSORY DECISION TO DENY
PAROLE
The Board failed to explain and, as it must, explain in detail why Mr . •

was denied

parole. The Board must provide the denied candidate written reasons supporting the Board's

decision. See N.Y. Exec. Law§ 259·i(2)(a) ("If parole is not granted upon such review, the inmate
shall be informed in writing within two weeks of such appearance of the factors and reasons for
such denial of parole. Such reasons shall be given in detail and not in conclusory terms.")
(emphasis added).

The Board's new regulations go even further than the statute, requiring

"reasons for the denial of parole release shall be given in detail, and shall, in factually

individualized and non·conclusory terms, address how the applicable parole decision·making
principles and factors listed in 8002.2 were considered in the individual's case." 9 N.Y.C.R.R.
§ 8002.3(b) (emphasis added). The Board is not pennitted to rely exclusively on the nature of the

underlying offense in its explanation. See Mitchell v. New York State Div. ofParole, 871 N.Y.S.2d
688, (2d Dep't 2009) (holding that the Board cannot focus solely on the offense to the exclusion
of other statutory factors); King v. New York State Div. of Parole, 598 N.Y.S.2d 245 (1st Dep't
1994), afj'd, 83 N.Y.2d 788 (1994) (same).
Here the Board fell far short of its obligation when it merely stated: "Required statutory
factors have been considered together with your institutional adjustment; including discipline and
program participation, your risk and needs assessment, and your needs for successful re-entry into
the community." See Ex. 2, at 1, lines 17-21. The Board regurgitated the factors, but did not apply
them to Mr. -

individual facts. The Board instead devoted the majority of its decision to

discussing his crime. Focusing on the crime at the expense of other factors is clearly insufficient
under the statute. See Huntley v. Evans, 910 N.Y.S.2d 112, 114 (2d Dep't 2010) ("Here, the Parole
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Board cited only the seriousness of the petitioner's crime, and failed to mention in its determination
any of the other statutory factors .... Accordingly, the Parole Board's determination demonstrates
that it failed to weigh the statutory factors, and a new parole hearing is warranted.").
The Board's decision provides this Court with no way to evaluate what the Board
"considered" about Mr. -

institutional adjustment, whether positive or negative. Similarly,

the Board's failure to consider Mr. -

COMP AS assessment leaves this Court with no basis to

determine why parole was denied-other than the underlying crime itself. The Board merely
asserted that "[r]equired statutory factors have been considered," a bald conclu~ion that leaves the
Court unable to determine if they considered the required factors in a rational-or in an arbitrarymanner. See Ex. 2, at 1, lines 17~18. Listing statutory factors is not an explanation. See, e.g.,

Perfetto v. Evans, 976 N.Y.S.2d 183, 184 (2d Dep't 2013) (affirming de nova hearing where the
Board "mentioned the petitioner's institutional record, [but] it is clear that the Parole Board denied
the petitioner's request to be released on parole solely on the basis of the seriousness of the offense.
The Parole Board's explanation for doing so was set forth in conclusory terms, which is contrary
to law.") (citations omitted). The Board's cursory mention of statutory factors does not sufficiently
explain their decision to deny Mr. . parole.
The Board's conclusory decision here is substantially similar to a number of recent cases
in this very Court where a de novo hearing has been ordered:
•

Ruzas v. New York State Board ofParole, No. 1456/2016, slip op. at 4 (Dutchess Cty. Sup.
Ct. Oct. 18, 2017) (holding the Board in contempt for conducting defective de nova hearing
after the Court set aside the initial decision because "the board summarily denied
[petitioner's] application without any explanation other than by reiterating the laundry list
of statutory factors. The minimal attention, barely lip service, given to these factors and to
the COMP AS Assessment cannot be justified given the amount oftime already served.");

•

Morales v. New York State Board of Parole, No. 934/2017, slip op. at 3-4 (Dutchess Cty.
Sup. Ct. Sept. 8, 2017) (granting de novo hearing where the Board ignored "Petitioner's
17
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low COMPAS risk assessment, his acceptance of responsibility for the instant crime, his
outdated disciplinary infractions-the most recent being 4 years prior-and his
accomplishments while in prison.");

•

Kelly v. New York State Board ofParole, No. 580/2017, slip op. at 3-4 (Dutchess Cty. Sup.
Ct. July 28, 2017) (granting de novo hearing to petitionyr because "the Board summarily
denied his application without any explanation other than by off-handedly reiterating some
of the statutory factors, and focusing on the instant offense.'');

•

Mackenzie v. Stanford, No. 2789/15, slip op. at 2-3 (Dutchess Cty. Sup. Ct. May 24, 2016)
(ordering second de novo hearing for petitioner convicted of murdering a police officer and
holding the Board in contempt for questioning petitioner "extensively with regard to the
underlying offense and his lifestyle at the time of offense," "only briefly" considering his
institutional record, and then failing to "to articulate a rational basis,, in conformity with
Exec. Law § 259-i(2)).
Thus, the Board's decision utterly fails to meet its statutory obligation to provide reasons

for denial "in detail and not in conclusory terms." N.Y. Exec. Law§ 259-i(2)(a).

III.

THE BOARD'S BASIS FOR DENYING PAROLE IS NOT SUPPORTED BY THE
RECORD

Most importantly, the Parole Board acted arbitrarily and capriciously in denying Mr .•
parole because its conclusions, restating the statutory factors, are not supported by the record.
Although the Board has discretion to deny parole, that discretion is limited. The Board's decisions
must be supported by the record and made in accordance with the Jaw. See, e.g., Matter ofSilmon

v. Travis, 95 N.Y.2d 470 (2000). Where there is convincing evidence that the Board failed to
sufficiently consider the record in weighing the statutory factors and drawing its conclusions, the
petitioner is entitled to a de novo hearing. See Huntley v. Evans, 910 N. Y.S.2d 112, 114 (2d Dep't
20 I 0) (granting de novo hearing where Board focused on only one factor, and the record did not
support the Board's determination); Johnson v. New York State Div. of Parole, 884 N.Y.S.2d 545
(4th Dep't 2009) (same); King v. New York State Div. ofParole, 598 N.Y.S .2d 245,250 (1st Dep't

1994), aff'd, 83 N.Y.2d 788 (1994) (granting de novo hearing after observing that "while the courts
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remain reluctant to second guess the decisions of the Board, it is unquestionably the duty of the
Board to give fair consideration to each of the applicable statutory factors as to every person who
comes before it, and where the record convi~cingly demonstrates that the Board did in fact fail to
consider the proper standards, the courts must intervene.").
The Parole Board's denial used the same language as the statutory standards, stating that
"there is a reasonable probability that you would not live and remain at liberty without, again,
violating that Jaw, and that your release would be incompatib]e with the welfare of society, and
would so deprecate the serious nature of the crime as to undermine respect for the law." Ex. 2, at

l, lines 9-16. These conclusions, however, are clearly contradicted by the record. Accordingly,
the Board's unsupporteo conclusions were arbitrary and capricious and judicial intervention is
warranted.

A.

THERE IS NO ~EASONABLE PROBABILITY THAT MR. . . WILL VIOLATE THE LAW
IF RELEASED AND HIS RELEASE IS COMPATIBLE WITH THE WELFARE OF SOCIETY

The Board's boilerplate conclusion is contrary to Mr. -

substantial institutional

programming achievements, numerous letters of support, compn;hensive release plan, strong
disciplinary record, and DOCCS' own risk assessment that comports with social science research
documenting maturation out of criminal behavior. Ex. 2, at I, lines 11-13. There is no evidence
in the record suggesting that Mr. l awill not comply with the law and be amenable to community
supervision.
Specifically, Mr-

institutional record shows that he is well prepared to enter society

and lead a productive life without violating the law. Mr .•

has taken full advantage ofDOCCS

programming and additional voluntary programming to help change his past criminal mindset and
prepare himself to be a productive member of society. In particular, Mr. -
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and has subsequently facilitated "Road to Redemption," a victim awareness program. See Ex. 9,
at 6, 10. Through this program Mr. •

worked to understand the effect of his actions on the

many victims of his crime. With the insight he developed in the program, he volunteered as a
facilitator to educate other incarcerated people about how their crimes impact victims.
Many letters of recommendation from DOCCS correction officers and staff recognize and
achievements. See Ex. 10.

acclaim Mr. -

, a past chairman of the Parole

Board, recommended that his former colleagues acknowledge Mr. -

dramatic rehabilitation

and low risk of reoffending. Id., at 2. Corrections officers used superlatives to describe Mr.•

,

characterizing him as "a model inmate," "one of the best" they've supervised, "a remarkable
candidate for parole release," and someone who ifreleased "will be a model citizen." Id., at 5-7,
9. Mr. -

work supervisors, including one who is now DOCCS ' statewide superintendent for

industry, spoke similarly highly of him, readily offering to refer him to several companies for work
upon release and enthusiastically endorsing his work ethic. See id., at l, 3-4, 15.
Mr. -

release plan demonstrates that he has a significant support system and is well

prepared to work and live in the -

· He secured three job assurance letters from potential

employers: two in asbestos removal, for which he has earned and repeatedly renewed his license
while incarcerated, and one in a building owned by a childhood friend. See Ex. I, at 7, lines 6-22.
Mr. -

close-knit family is eager to aid in his reentry. See Ex. 12.
Further, Mr-

COMPAS assessment is completely inconsistent with the conclusion

that he will again violate the law and that his release would be incompatible with societal welfare.
As referenced during the parole hearing, Mr. -

COMPAS scores were uniformly "[l]ow or

unlikely" in all categories. See Ex. 1, at 9, lines 5-7. Specifically, Mr. •

received the lowest

risk scores for arrest, absconding, criminal involvement, and reentry problems. Ex. 13, at 1. Mr.
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•

does not argue that the Parole Board must follow the COMPAS report, but since the record

before the Board does not support a probability of reoffending, such a conclusion is further called
into question when also contrary to the COMPAS report.
Finally, as the COMPAS report reflects, Mr .•
year old -

has aged out of crime. The twenty-one

is not the same person as the forty-nine year ol~

Brain development

research underscore that the human brain is not fully formed until the age of twenty-five. The
research demonstrates that the relationship between age and crime (the "age-crime curve") is an
asymmetrical bell shape. Mark Warr, Life-Course Transitions and Desistance from Crime,
CRIMINOLOGY 36:183-216 (1998).

In other words, the curve demonstrates that a person's

likelihood of committing a crime tends to increase starting in late childhood, and peaks before the
brain fully matures. Id. After that climax, it steadily declines throughout the late twenties and into
the thirties. Id.; see also JOHN PFAFF, LOCKED IN: THE TRUE CAUSES OF MASS INCARCERATION
AND How TO ACHIEVE REFORM 191 (2017) ("criminality and violence rise in the late teen years

through the twenties or thirties; and thereafter, both criminality and violence subside"). The term
"aging out of crime" is used to describe this phenomenon; as a person gets older, the individual is
Jess likely to commit crimes. PFAFF, at 231.
Mr. -

transition over the past twenty-seven years from offender to a person that

DOCCS' own risk assessment tool describes as at the lowest risk ofreoffending tracks the process
of aging out of crime. Mr. -

last offense was committed when he was twenty-two. The Board

assumes that this behavior of long ago-"your criminal history, your assault and weapon use in
the community"-is likely to reoccur today and threat<;m tbe "public safety." Ex. 2, at 2, lines 6-7
and at 3, line 5. But the inference drawn by the Board that the past offenses of a young male from
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decades ago predict the future risk of a forty-nine year old male is not suppo1ied by the record and
belies social science research. It is therefore irrational.
Mr. -

disciplinary history illustrates the same pattern of aging out of crime. As

evidenced above, DOCCS' own risk assessment tool demonstrates that Mr. -

has aged out of

criminal behavior and will be entering society as a different man than when he was first
incarcerated. Despite his criminal history, Mr. -

COMPAS reports calls for the lowest level

of parole supervision upon release. Ex. 13, at 2.
The record simply does not support the Board's conclusion that there is a reasonable
probability that Mrllll would violate the law if released or that his release would be incompatible
with the welfare of society. Tndeed, the record squarely contradicts the Board ' s determinations.

B.

MR. -

S RELEASE WILL NOT DEPRECATE THE SERIOUSNESS OF THE CRIME

The Board did not point to any fact to suggest that the twenty-seven year history of Mr.
-

incarceration- which includes a strong record of rehabilitation, deep expressions of

remorse and insight indicting moral development, and low risk of future offending-fails to
adequately express condemnation for second degree murder. Moreover, in light of the lengthy
sentence already served, the Board's conclusion that release would so deprecate the seriousness
of the crime as to undermine respect of the law is not supported.
The Board's conclusion is contradicted by Mr. -

consistent acknowledgement of

and remorse for his crime. Insight, remorse, and acknowledgment are all relevant factors in
determining whether a person has been rehabilitated and is ready for release from prison. See

Matter ofSilmon v. Travis, 95 N.Y.2d 470,477 (2000) (holding that, although "not enumerated
in [Exec. Law 259-i(2)(c)(A)] . .. there is a strong rehabilitative component in the statute that
may be given effect by considering remorse and insight").
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and insight into his crime, focusing particularly on the impact his crime had on the victim's
family, both orally and in writing. See, e.g., Ex. 7; Ex. 1, at 15, lines 11-20.
Mr.•

admitted on the record to the facts of the crime and does not make excuses for

his behavior. See Ex. l, at 4, lines 15-24. Mr. llllllllloes not bring this petition to dispute the
seriousness of his crime nor diminish the gravity of his past conduct. Indeed, Mr. -

has spent

the past twenty-seven years of his life being punished for the severity of his crime and doing
everything within his capacity to accept responsibility, rehabilitate himself, and establish plans to
lead a positive life in the future.
The Jong length of Mr. -

incarceration and his moral development over this time

support reintegration into the community.

Mr. -

prior criminal behavior was directly tied to

his age, immaturity, and lack of moral development. After growing in prison through the
intervention of mandatory and voluntary programming, he has abandoned his immoral behavior
and mindset and become a person that corrections officers and supervisors laud for his
committed community participation and selflessness. See Ex. 10. Mr. -

prolonged

incarceration begs the question, what more of his character needs correcting? Releasing Mr.
- -rehabilitated, his behavior corrected, his sentence served, his insight and remorse into his
crime clear-does not deprecate the seriousness of his crime.
Finally, it should be noted that Mr. -

plea was offered by the -

District

Attorney's Office, with full consideration of the crime and that the victim was
Both the plea and sentencing proceed[ngs were conducted in the presence of the-

family.

Moreover, the DA's Office agreed that the sentencing Court impose the lowest end of the
minimum range-fifteen years. The Court imposed that sentence, reflecting the intention to
provide Mr.

lllllllanopportunity to make up for his crimes.
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release after he has served nearly double the sentence imposed

cannot possibly be viewed as deprecating the seriousness of the crime.
CONCLUSION

For all of the above reasons, Mr. •

respectfully requests that this Court grant the

petition and order Respondents to hold a de novo parole hearing, retain jurisdiction of this
matter, and any other relief this Court deems appropriate.
Dated:
December l, 20 I7
Isl Mark R. Hellerer

Mark R. Hellerer
Chris Fennell
PILLSBURY WINTHROP SHAW PITTMAN LLP
1540 Broadway
New York, New York 10036
(212) 858-1121
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Martha Rayner
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Fordham University School of Law
150 West 62"d Street, 9th Floor
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(212) 636-6934
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF DUTCHESS

-

In the Matter of the Application of

Index No·.

Petitioner.
-against-

TINA STANFORD, Chairwoman, Board of
Parole,
Respondent

VERIFICATION

Jus+,.ce J oa...>1 Pos ~

For Judgment Pursuant to Article 78
of the Civil Practice Law and Rules
STATEOFNEWYORK
COUNTY OF ORANGE
-

)
:ss
)

being duly swom, deposes and says that: I am the petitioner in this proceeding;

I have read the foregoing petition and know the contents thereof, that the same are true to my own
knowledge, except as to matters therein stated to be alleged on information and belief; and as to
those matters I believe them to be true.

Sworn to before me this~.#h
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